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PURPOSEHISCONSULTATION PAPER

This Consultation Paper helps enact effective consultation procedures with market
participants and investors regarding proposed changes in the Cyprus Securities and
Exchange Commission’s (“CySEC”) policy.

IMPORTANT WARNING

The submission of responses should be made no later than 5 July 202INo extension will
be given on an individual basis. Therefore, unless CySEC extends the submission period
with a formal announcement, any responses received after the above date will not be
considered

INSTRUCTIONS FOR THE SUBMISSIRESPONSES

Interested parties may submit their responses to the CySEC Policy Department by email
at policy@cysec.gov.cy.

The subject of the email should have the following form:

« CR02-2021 [insert theName of Organisation, Legal or Natural Persabmitting the
comments or views

In submitting your responses, you are requested to state whether you represent an
organized group or a specific enterprise, or if you are an individual. In the case of organized
groups, you are kindly requested to provide information on the number and nature of
persons or enterprises you represent.

Please answer the questions in the order presented in this document be concise and
provide your replies in a Word document.
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1. INTRODUCTION AND BACKGROUND ANALYSIS

1.1. PURPOSE OF THIS CONSULTATION PAPER

1.1.1. The Cyprus Securities and Exchange Commission publishes this consultation paper
(‘the CR02-202Z1) in order to present the policy options incorporated in the
proposed Law on Investment Fund Administrators (‘the ProposediIFALaw) as well

as the rationale underpinning these and seek for the stakeholders’ views thereupon.

1.1.2. The Proposed IFA Law relates to the provision of back-office services in the context
of collective portfolio management, i.e. management of investment funds, also

known as undertakings for collective investment ( * UCI s’ )

1.1.3. The Proposed IFA Law shall apply to and govern the operations of those entities that
operate in or from Cyprus and offer, pursuant to a validly concluded? relevant
delegation arrangement, to UCIs? established in Cyprus or abroad?, one or more of

the services that qualify as:

i.  Administration of Undertakings for Collective Investments in Transferable
Securities ( UCITS Administration” ,) within the meaning of section

109(3)(b) of Law 78 of 2012 on Open-Ended Undertakings for Collective

1 Starting point of the Proposed IFA Law is that Fund Administrators operate under a delegation mandate, so
that the provisions of the legislation governing the said delegation have to be observed at all times. Furthermore,
where the said provisions also provide for sub-delegation, i.e. possibility for further delegation by the Fund
Administrator to another (sub)delegate, then these provisions must be observed too.

2 A UCI will be either an undertaking for collective investment in transferable securities, within the meaning of
the UCI Law ( * U C br &nSaltefnative investment fund, within the meaning of the AIF Law ( ‘ A FoF the)
avoidance of doubt it is clarified that the term AIF, includes: 1) AlFs of the Republic within the meaning of AIF
Law, EU AlIFs within the meaning of the AIF Law and 3) any fund domiciled in a third country, irrespective of its

type.

3 The term UCI comprises of both UCITS established in Cyprus or other EU jurisdictions as well as AlFs established
in Cyprus or in any other jurisdiction, including third countries. Where specific reference to a UCI established in
Cyprus is to be made, it shall be referred to as CY UCI or UCI of the Republic. Conversely, a UCI established in
another jurisdiction shall be referred to as a non-CY UCI.



1.1.4.

1.1.5.

1.1.6.

Investment Law as in force from time to time (‘UCI Law or within the
meaning of Annex Il of EU Directive 2009/65/EC on Undertakings for

Collective Investment in Transferable Securities (U C 1 T ;9D

ii.  Administration of Alternative Investment Funds ( AIF Administration” ,)
within the meaning of section 6(1)(b)(i) of Law 124 of 2018 on Alternative

Investment Funds as in force from time to time (‘the AlFLaw).

For the avoidance of doubt it is clarified that the term AIF, includes: 1) AlFs of the
Republic within the meaning of AIF Law, 2) EU AlFs within the meaning of AIF Law

and 3) any investment fund domiciled in a third country, irrespective of its type.

The persons referred to in the previous paragraph, will be hereinafter called as Fund
Administratorsand the services referred to in points i and ii of the said paragraph as
Fund Administration ServicesFor ease of reference the Fund Administration
Services per regulatory categorisation of UCI (i.e. UCITS or AlFs) are presented in
Annex | of CR2-2021 For the avoidance of doubt, the services constituting UCITS
Administration, within the meaning of the UCI Law or the services constituting AlF
Administration, within the meaning of the AIF Law, are aligned with the services
constituting UCITS Administration, within the meaning of Directive 2009/65/EC
(‘UCITSD and Directive 2011/61/EU (‘AIFMD) respectively.

Collective portfolio management in Cyprus consists of UCITS management, within
the meaning of the UCI Law*, which also includes UCITS Administration; and AIF
management, within the meaning of the AIF Law >, which also includes AIF

Administration( * Fund Management

Fund Management has to be performed as to:

4 Section 109 of the UCI Law
5 Section 6(1) of the AIF Law.



i.  UCITS by a UCITS management company, within the meaning of the UCI Law
(‘Mancad); and

ii.  AlIFs by one of the entities provided under the AIF Law® or Law 81 of 2020 on
Mini Managers’ (unless certain thresholds are exceeded, in which case it can
be only the entity provided under section 6(2)(b)(i) of the AIF Law?®) which are
the entities responsible for the proper performance of Fund Management
(collectively referred to as the ‘Fund Managet). For the avoidance of doubt,
a self-managed UCI shall be considered as a Fund Manager too. Furthermore,
where the context of CP-02-2021 so requires, in particular for the purposes of
sections 2.1.3-2.1.4 and 2.2.1 (iii)-(iv) the term ‘Fund Manager’ shall also
include Fund Managers from other jurisdictions too, EU or non-EU (as the case

may be).

1.1.7. The current market practice in the provision of UCITS Administration and AIF
Administration, is that several Fund Managers perform the Fund Management
functions of portfolio management and/or risk management in-house and
outsource!® AIF administration or UCITS administration, as the case may be ( * F

Administration’ to a third party commercially known as Fund Administrator. Given

6 Sections 6(2)(b) and 125(1)(b)(iv)-(v) of the AIF Law respectively.

7 Sections 3(2) and 3(3) of the Mini Managers Law respectively.

8 This will be an entity licensed as an alternative investment fund manager, within the meaning of Law 56 of
2013 on alternative investment fund managers as in force from time totime (‘A1 FM ).L a w’

% For the purposes of this CP, the term ‘Fund Manager’ shall also include the entity that has lawfully delegated
the performance of Fund Administration regarding a non-CY UCI to a Fund Administrator in Cyprus, such entity
possibly being the non-CY UCI itself, including in particular a third country UCI (i.e. any type of third country
funds).

10 Given that the Proposed IFA Law is based on the commercial reality described in this sentence and that Fund
Managers are deemed to be sufficiently regulated, such managers are exempted from the scope of application
of the Proposed IFA Law when also providing the said services either to the UCIs under their management or to
another UCI pursuant to a relevant delegation arrangement from the Fund Manager of the UCl in question.

und



that (sub)delegation by the said administrator cannot be excluded, the intention of
the Proposed IFA Law is to extend regulation throughout the outsourcing chain as
regards Fund Administration, by subjecting Fund Administrators to licensing and
supervision. To this end, certain regulatory compliance, AML compliance and

investor protection safeguards are provided in the Proposed IFA Law which aim at:

i.  Codifying sound business practices specifically relating to the discharge of the
(delegated) Fund Administration tasks by a Fund Administrator licensed under
the Proposed IFA Law (‘Licensed Fund Administratgr This is in order to
ensure compliance of the Fund Manager with its obligations under applicable
legislation (for the proper performance of which it still remains ultimately
responsible), protection of investor interests in the context of the operational
discharge of the delegated Fund Administration tasks and guidance for the

Licensed Fund Administrator itself;

ii. Extending regulation in terms of uniformly !

applicable authorisation,
organisation, governance and conduct of business rules not only at the level of
the Fund Manager, but also throughout the outsourcing chain. This takes place
in order to ensure that relevant market actors operate in a supervised
environment and have been scrutinised as to the existence of the necessary

resources, expertise and back-up arrangements (given the back-office nature

of Fund Administration) prior to the commencement of their operations; and

iii.  Enhancing the local Fund Administrators’ landscape through the introduction
of proven business and compliance standards throughout the outsourcing
chain. To this end, the Proposed IFA Law provides a number of requirements,

including but not limited to the following:

11 Given that Fund Administrators are currently not subject to regulation and supervision, the entities involved
in the provision of Fund Administration services are either unregulated entities or entities regulated in the
context of other activities and subsequently subject to regulation of varying intensity, without however such
regulation being specific to the operations of a Fund Administrator.



U Organisational requirements and requirements on the fithess and

probity of shareholders, directors and key personnel.

U A requirement for a Licensed Fund Administrator to have a Master
Service Level Agreement (‘SLA) in place, calculate the business
continuity costs in advance and have the necessary capital resources in

place.

U Arequirement for specific procedures to be followed in case of an error
in calculating the net asset value (‘NAV) of a UCI or the requirement
for a Licensed Fund Administrator to monitor liquidity risk on the UCI

liability side, e.g. redemption requests.

U In case of sub-delegation by a Licensed Fund Administrator*?, the said
administrator must devise performance assessment parameters of the
sub-delegate. At the same time, the sub-delegate itself must
predetermine and disclose to the administrator the elements that it

will include in the NAV calculation, when the latter is sub-delegated.

1.1.8. Asto the structure of the CP:

Section 1 contains introductory and background information.

Section 2 determines the entities concerned.

Section 3 presents the key policy considerations underpinning the Proposed
IFA Law, including a brief description of each such consideration and of the
rationale for its adoption followed by questions to stakeholders for their views
and/or relevant contribution.

Annex | outlines the Fund Administration services type and geographic location
of the UCls in question

Annex |l contains the proposed IFA Law (available only in Greek)

12 The (Licensed) Fund Administrator is a delegate of the Fund Manager.



1.2.

1.2.1.

1.2.2.

1.2.3.

1.2.4.

1.3.

CURRENSTATE OF THINGS

A Fund Administrator is considered a delegate to the Fund Manager, since Fund

Administration is a subcategory of Fund Management.

Fund Administrators established in or operating from Cyprus are currently servicing

UClIs of all types, which may be established in Cyprus or abroad.

Given that Fund Administrators are currently not subject to regulation and
supervision, the entities involved in the provision of the relevant services are either
unregulated entities or entities regulated in the context of other activities and
subsequently subject to regulation of varying intensity, without however such

regulation being specific to the operations of a Fund Administrator.

Furthermore, there are Fund Managers of UCls, which, despite the current market
practice described under section 1.1.7 above herein, also offer Fund Administration
to the UCls, for which they act in their principal capacity, i.e. as Fund Manager; or,
despite their regulatory status as Fund Managers, they may act only as Fund
Administrators pursuant to a relevant delegation arrangement in the case in
guestion, i.e. without being the Fund Manager of the UCI in question but a third

party delegate.

RESULTS TO BE ACHIEVED

1.3.1. By means of CP-02-2021, CySEC aims to:

i. Explain its rationale for subjecting Fund Administrators to uniform

authorization and ongoing operating requirements, including a brief
description of the content of the said requirements and the policy

considerations underpinning these requirements;



2.1.

2.1.1.

Clearly delineate the scope of application of the Proposed IFA Law, given the
market fragmentation and the diverse set of actors involved in various
capacities in the outsourcing chain in respect of Fund Administration, as

further laid down under section 1.2. above herein.

Provide an explanatory tool as regards the content of key provisions of the
Proposed IFA Law and their inevitable interaction with the delegation
provisions embedded in other pieces of legislation, which relate to the Fund
Manager. The reason is that Fund Administration is a delegated activity and
has to be discharged at all times in accordance with the aforesaid overlying
provisions. At the same time the said delegation provisions are generic in
nature, since these refer to delegation of Fund Management tasks in general®?
and need to be further specified in the context of the provision of the services
constituting Fund Administration and of the issues arising in connection

therewith.

WHO THIS CONCERNS

FUNDMANAGERS OF UCIs OF THE REPUBLIC

The Cyprus-based Fund Managers who this CP concerns are:

Mancos when managing UCITS established under the UCI Law, including when
(also) acting as an external manager of AlFs of the Republic, within the

meaning of Part Il or VIl of the AIF Law respectively;

AIFMs licensed under the provisions of the AIFM Law when acting as an
external manager of alternative investment funds of the Republic, within the

meaning of the AIF Law;

13 With some specific requirements as regards delegation of portfolio management and/or risk management.



iii.  Cypriot investment firms, within the meaning of Law 87 of 2017 as in force
from time to time (‘CIF§ when acting as an external manager of alternative
investment funds of the Republic, within the meaning of Parts II, VIl or VIII of

the AIF Law respectively;

iv.  Mini-managers, within the meaning of the Mini-Managers Law 81 of 2020,
when acting as an external manager of alternative investment funds of the

Republic, within the meaning of Part Il, VIl or VIII of the AIF Law respectively;

v. The entities provided under section 125(1)(b)(v) of the AIF Law, namely any
entity whose sole purpose is to manage Alternative Investment Funds of

Limited Number of Persons, within the meaning of the AIFLaw ( “ Al EL NP " )

2.1.2. CP-02-2021 is of concern to the said Fund Managers, because they are ultimately
responsible for the proper discharge of the delegated tasks and will have, inter alia,
to ensure that the terms and flow of operations agreed with the Fund Administrator
in question comply with both the (overlying) delegation provisions as well as the
(underlying) provisions of the Proposed IFA Law: E.g. a Fund Manager licensed for
the Hedge Fund investment strategy, within the meaning of the ESMA Guidelines
on reporting obligations under Articles 3(3)(d) and 24(1), (2) and (4) of the AIFMD
(available here), will have to appoint a Licensed Fund Administrator whose license
encompasses the said investment strategy; or a Manco authorized for a UCITS
investing in bonds, will have to ensure that the Fund Administrator’s license covers

these asset classes as well.

2.1.3. The rationale described under the previous paragraph also applies to Fund
Managers from other jurisdictions, EU or non-EU (as the case may be), managing
UClIs of the Republic on a cross-border basis (either pursuant to the UCITSD/AIFMD
passport or due to the provisions of the AIF Law or the Mini-Managers Law) or non-
CY UCIs (as the case may be) and intending to delegate Fund Administration to a

Licensed Fund Administrator.

10


https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-869.pdf

2.1.4. It has to be stressed, that this section applies to Fund Managers when acting as
such, i.e. as the entity responsible for the collective portfolio management of the
UCI in question, i.e. as a primary service provider, that decides to delegate Fund
Administration to a third party service provider (which will on its turn be a
secondary service provider). In such a case the Fund Manager has to ensure that
the relevant appointment complies with both the applicable rules governing
delegation of relevant tasks by a Fund Manager as well as with the rules of the
Proposed IFA Law. However, no licensing or other form of regulation applies

pursuant to the Proposed IFA Law to such delegation by a Fund Manager.

2.1.5. In case where an entity is licensed as a Fund Manager but acts only as a Fund
Administrator pursuant to receiving a relevant delegation mandate from another
Fund Manager managing the UCI in question, then section 2.2 below herein is
applicable to such manager. The immediately next following section 2.2 is also
relevant in case of a Fund Manager acting in this capacity that decides not to
appoint a delegate regarding the provision of Fund Administration Services but to

perform the said services in-house.

2.2. ENTITES CURRENTLY ACTING AS FUND ADMINISTRATORSROM THE
REPUBLIC

2.2.1. As already presented under section 1.2 above herein, the landscape as regards the
entities acting as Fund Administrators in or from Cyprus is considerably

fragmented, as these may be:

i.  Unregulated entities being currently exempted from a (financial services)

licensing requirement#;

1 For the purposes of this CP-02-2021, the professional registration with the ICPAC or the Cyprus Bar Association
or other sort of equivalent professional registrations shall not be considered as financial regulation.

11



Vi.

Vii.

Regulated entities, which are however not subject to regulation relating to
Fund Administration or Fund Management, e.g. entities authorised under Law
196 of 2012 as in force from time to time (‘the ASP Lawy or in exceptional
cases CIFs when not acting as Fund Managers®® under 2.1.1. (iii) above herein

and where an explicit approval was provided by CySEC;

Fund Managers of the Republic when providing Fund Administration in the
context of Fund Management, i.e. in their capacity as Fund Managers of the
UCls in question; or under a Fund Administration delegation mandate from
another Fund Manager regarding a UCI of the Republic or non-CY UCI as the

case may be;

Fund Managers from EU Member States when also providing Fund
Administration to a UCI of the Republic in the context of (cross-border) Fund
Management of such UCI; or under a Fund Administration delegation mandate

from the Fund Manager of the UCI of the Republic in question;

Fund Managers from other (non-EU) jurisdictions when also providing Fund
Administration to a UCI of the Republic in the context of (cross-border) Fund
Management of such UCI; or under a Fund Administration delegation mandate

from the Fund Manager of the UCI of the Republic in question; and

Entities from other EU Member States that are licensed in their home
jurisdiction for the provision of Fund Administration services and act as Fund

Administrators for CY UCls.

Entities domiciled in third countries that may be licensed or not in their home
jurisdiction for the provision of Fund Administration services and act as Fund

Administrators for CY UCls.

15 In case of CIFs not acting as Fund Managers but as depositaries, see section 2.2.2 (i) herein.

12



2.2.2.

2.3.

2.3.1.

2.3.2.

Under the Proposed IFA Law:

The entities described under 2.2.1 (i) and (ii) above, will need to seek for

authorization under the Proposed IFA Law (‘the Licensé).

The entities of Paragraph 2.2.1 (iii), (iv) will be fully exempted from the
scope of application of the Proposed IFA Law, as their existing license
presupposes their ability of being responsible for the aggregate of Fund
Management, including Fund Administration. Thus, the aforesaid entities
will be exempted from licensing including any other organizational and
conduct of business requirements under the Proposed IFA Law when
providing Fund Administration Services within the context of their Fund
Manager capacity or when acting as Fund Administrators, i.e. as secondary

service providers, as the case maybe.

iii. The entities of Paragraph 2.2.1 (vi), will be also fully exempted from the

scope of application of the proposed IFA Law.

iv. The entities of Paragraph 2.2.1 (v) and (vii) are prohibited from providing

Fund Administration Services in Cyprus (i.e. to CY UCls), under the proposed

IFA Law.

NONCY UCIBAVING ACYPRIOENTITY AS FUND ADMINISTRATOR

Regarding non-CY UClIs, the entities concerned will be the entities that are eligible

under the laws of such jurisdiction to appoint a Cyprus-based Fund Administrator.

The reason is that the Proposed IFA Law provides for specific obligations incumbent
on Licensed Fund Administrators of non-CY UClIs, so that familiarization with the
content of the relevant provision and implementation of the necessary steps for

ensuring compliance therewith will be required.

13



3.1.

3.1.1.

3.1.2.

KEY POLICY CONSIDERATIONS

PERIMETER POLICY CONSIDERAWBIRIWEPROPOSE

As per the Proposed IFA Law the provision of services in respect of Fund
Administration will be a regulated activity when provided in but also from Cyprus.
Thus, unregulated entities offering Fund Administration Services, would have to
apply for a License. At the same time, the provision of Fund Administration Services
by a Fund Administrator is subject to a delegation mandate by the Fund Manager.
For this reason, starting point of the Proposed IFA Law is the consideration that in
every case compliance with the relevant delegation, or sub-delegation (where
applicable) provisions is also required. This would mean, for instance, that the
observance of the AIFM Law provisions on (sub-)delegation is ensured by the
Licensed Fund Administrator, e.g. observance of the requirement for prior consent

of the AIFM in case of sub-delegation.

As for Fund Managers licensed under EU rules (UCITSD/AIFMD) or licensed in an EU
Member State under relevant national rules (e.g. the AIF Law/Mini Managers Law
or the respective legislation of another EU Member State regulating the
management of AlIFs whose assets do not exceed the AIFMD limits) and falling
under any of the cases described under section 2.2.1 (iii) and (iv) above herein,
these will not be required to get additionally licensed under the Proposed IFA Law
or observe any requirements laid down therein, when providing Fund
Administration to a UCI under their management or when acting as Fund
Administrators. The reason is that their status as an entity licensed for Fund
Management also covers Fund Administration, since this is a sub-category of Fund
Management. The same applies mutatis mutandis for the entities mentioned under

section 2.2.1 (vi) above herein.

14



3.1.3. Given that Fund Administration is by definition a back-office function, it shows a
certain overlap with administration services under the ASP Law'®, whereas the
Proposed IFA Law also provides the possibility for a Licensed Fund Administrator to
open bank accounts for a UCI. At the same time, most UCls of the Republic are
currently organised as limited companies, requiring thus also the provision of
corporate services. For this reason, entities already licensed under the ASP Law is
in our view one of the justifiable cases for dual licence and activity under the
Proposed IFA Law and vice versa, so that they can offer to their clients the full-
spectrum of back-office services both from a Fund Administration Services as well
as from a corporate services perspective. For the avoidance of doubt, it is noted
that in the aforesaid cases, any administrative services relating to Fund
Administration that are currently provided by ASPs, will be considered as services
governed by a ‘bespoke La@within the meaning of the ASP Law (i.e. the Proposed
IFA Law) and may continue to be provided by an ASP, only if the said ASP has been
authorised as a Licensed Fund Administrator under the Proposed IFA Law .
However, such possibility presupposes that double licensing is allowed under their

initial authorisation.

3.1.4. Conversely, a Licensed Fund Administrator would have to obtain CySEC’s ad hoc
approval prior to additionally applying for a license under the ASP Law, provided
the latter allows for such possibility. Generally, IFAs licensed under the Proposed
IFA Law, would have to obtain CySEC’s prior ad hoc approval prior to engaging in
any activity other than the provision of the services provided for under the
Proposed IFA Law, e.g. acting as a ‘light depositaryunder section 23(5) of the AIFM

Law.

16 Mainly the keeping of a UCI’s register, since maintenance and entries in a company’s register is a service under
the ASP Law but this also coincides with the so-called ‘Transfer& Registrar’ agent functions performed in the
context of Fund Administration Services of a UCI bearing corporate form.

17 Article 4(2) of the ASP Law is relevant.
15



3.2.

3.2.1.

3.2.2.

Question 1:Do you agree with CySEC’s proposal to render Fund Administration a
licensable activity?

Question 2:Do you agree with CySEC’s proposal to fully exempt entities licensed
for Fund Management in the EU from any requirements under the Proposed IFA
Law, when also providing Fund Administration to a UCI under their management
or when acting as Fund Administrators pursuant to a relevant delegation
mandate from another Fund Manager?

Question 3:Do you agree that with CySEC’s intention to fully exempt entities
licensed in another EU Member State for the provision of Fund Administration
Services?

Question 4 Given the overlap between certain Fund Administration Services with
certain services regulated under the ASP Law and that these are both inter-
related back-office functions, do you agree with CySEC’s view that ASPs is one of
the cases where a dual activity by Fund Administrators may be justified under the
Proposed IFA Law and vice versa?

LICENSING POLICY CONSIDERATIONSWHRRDPOSE

Given that the UCI investment universe, in particular that of AlFs, is very broad,
ranging from investments in listed securities up to exotic instruments and ‘passion’
asset classes, the License cannot be subject to the ‘one size fits all’ rule but to

bespoke rules.

The scope of the Licence will thus depend on the Licensed Fund Administrator’s
expertise, experience and resources as regards the investment strategies, asset
classes and the type of UCls under administration as open-ended or closed-ended,

since monitoring of liquidity risk (including the carrying out of relevant stress-tests),

16



3.2.3.

3.2.4.

3.2.5.

is also an obligation incumbent on the Licensed Fund Administrator. The said
obligation serves not only systemic considerations but also investor protection
purposes: E.g. when the Licensed Fund Administrator is monitoring redemption
requests and informing the Fund Manager that there is a high number of
redemption requests, in order for the Fund Manager to timely trigger liquidity
management tools and to ensure a fair treatment between redeeming and

remaining investors.

Furthermore, the type of the UCl in question as public or private, as targeting retail
or sophisticated investors is also considered, in order to determine the scope of the
License. The reason is that public UCls targeting retail investors are expected to
require increased administration resources as regards investor geographical
allocation (time differences may require the existence of dedicated servicing desks
for certain UCIs operating outside the Fund administrator’s normal business hours),
investor queries, complaints and events affecting the person of a retail investor
(e.g. divorce, adding/removing beneficiaries, decease/inheritance and cases of

joint holdings).

In addition to the investor protection-related considerations described above, Fund
Administration is by definition a back-office function in the context of an
outsourcing chain. This means that back office-related safeguards such as business
continuity infrastructure as well as operational arrangements enabling smooth flow
of information and communication between the members of the outsourcing chain
and the Fund Manager and/or the depositary of a UCI will be required. To this end,
emphasis is placed on the scrutiny of the back-office arrangements, the existence
of business continuity arrangements and the realistic calculation of business

continuity costs.

Furthermore, the existence of appropriate Master SLAs will be required, in order to
ensure smooth flow of information but also escalation and action, depending on
the extent of the outsourcing chain and of the other service providers involved (e.g.

laying down in the SLA of an open-ended UCI how to notify the Fund Manager on

17



the volume of upcoming redemption requests, in order for it to select assets for
liquidation by avoiding fire-sales or for it to activate liquidity management tools; or
laying down in the SLA the communication with the UCI depositary when the latter
performs its oversight tasks; or laying down in the SLA how to receive immediate
instructions on pending subscription/redemption requests or requesting
instructions for exceptional approvals; or laying down procedures on the
notification of corporate events with regard either to the assets of the UCI or the

investors in the UCI in question).

3.2.6. Additionally, where required because of the investment and/or marketing strategy
of the UCls to be administered (e.g. frequent transactions on a daily basis, daily or
weekly subscriptions/redemptions, broad investor base, need for monitoring and
identifying abusive practices such as late trading and market timing) appropriate
systems and controls (e.g. relevant and appropriate software) will have to be in

place.

3.2.7.  As regards the direction of the Fund Administrator’s business, the QF 2 dzNJ S& Sa

principlé and the requirement for an independent non-exec applies.

3.2.8. As to the key staff required and given that the performance of Fund Administration
Services heavily relies on the content of the offering documentation of the UCl in
qguestion and that there is an overlap with pieces of legislation such as the
Companies Law or the Partnerships Law for UCls bearing relevant legal forms, the
employment of an in-house lawyer or the conclusion of a relevant retainer with an
external legal counsel will be required in case of a Licensed Fund Administrator
providing the Fund Administration Service of legal and fund management inquiries,
such arrangement being however recommended in all other cases. The aforesaid
is without prejudice to the requirement applicable to each entity under CySEC’s
supervision to have a designated external legal advisor and submit the relevant
letter of intent. Furthermore, given that the Licensed Fund Administrator is a
delegate of the Fund Manager and carries out tasks which would otherwise have

been carried out by the said manager itself, whereas the relevant delegation

18



arrangement is governed by provisions that are regulatory in nature ( e.g. the UCI
Law, the AIFM Law, the AIF Law and the Mini Managers’ Law), the establishment of
an in-house regulatory compliance function is also required. The compliance officer
so appointed must also ensure that no abusive practices in respect of transactions
in UCI units (market timing/late trading) take place. Apart from the back-office
nature of Fund Administration and the subsequent AML/CDD tasks associated
therewith, a Licensed Fund Administrator is by default an obliged entity, within the
meaning of Law 188 of 2007 on Prevention and Suppression of Legalisation of
Income from lllegal Activities Law as in force from time to time (‘A ML I, & W
will be subjected to CySEC’s supervision *®. The capacity of a Licensed Fund
Administrator as an obliged entity, within the meaning of the AML Law, renders the
establishment of an in-house AML compliance function mandatory and the person
responsible for AML compliance shall also ensure such compliance at the level of
the distribution chain. However, the capacities of regulatory compliance and AML
compliance, may coincide within the same person, subject to proportionality

considerations.

3.2.9. In terms of applicable capital requirements, a fixed capital amount of EUR
50,000.00 with an additional professional indemnity insurance and a pre-calculated
business continuity cost, instead of ongoing capital adequacy requirements, will
apply. The reason is that there are already two entities subject to own funds or
capital adequacy requirements present in the outsourcing chain, namely the Fund
Manager and the UCI depositary. Moreover, the latter is also responsible for the
oversight tasks of ensuring proper valuation, proper NAV calculation, compliance
with investment limits, proper issue and redemption of units and remittance of

transaction consideration, reducing thus legal, regulatory and operational risks.

18 Section 2A(ia) of the AML Law.
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3.2.10.  Finally, Licensed Fund Administrators:

i. notbeing under the control of a credit institution, a Fund Manager or another

financial services entity; or
ii. not being members of a group including any of the aforesaid,
will be allowed to be designated as an ‘Independat Fund Aiministrator.
In the same context and given the intention for a bespoke scope of the License,
the Fund Administrator could use such bespoke designation as part of its
denomination, in order to demonstrate either a ‘nich€ business feature (e.g.

‘Hedge Fund dministrator) or broad servicing capabilities (e.g. ‘Multi-asset Fund

Administrator’).
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Question 5 Do you agree with CySEC’s proposal for a bespoke regime as regards the
Fund Administrator’s scope of license, based on the criteria presented above and with
the focus of the regulatory scrutiny beingalso placed on back-office and business
continuity arrangements, including the production of a Master SLA?

Question 6 Do you agree that depending on the investment and/or marketing strategy
of the UCIs to be administered (e.g. Hedge Funds, broadly marketed/investing UCITS),
there should be in place appropriate systems and controls, including by means of a
relevant software?

Question 7 Do you agree with the introduction of a bespoke regime as regards the
specific Fund Administration services to be offered (e.g. by splitting the Fund
Administration Services into Registrar & Transfer Agent, Domiciliation Agent and Fund
Accounting instead of a Licensed Fund Administrator offering the aggregate of Fund
Administration services) or do you believe the scope of the Fund Administrator’s licence,
should include all services constituting Fund Administration by default?

Question 8:Do you believe that the regulatory compliance should be established in-
house or outsourcing should be possible? In this context, should the said functions
coincide within the same person, under the principle of proportionality? In the
affirmative, should proportionality considerations be extended to also encompass the
person of the in-house lawyer, in case where the Licensed Fund Administrator also offers
the service of legal and fund management inquiries and is obliged to employ an in-house
lawyer, where no external retained is concluded?

Question 9 Do you agree with the proposal that Fund Administrators that are not
members of a financial group or are not affiliated with the financial services companies
described above, may use the designation ‘Indepeneént Fund Administraté?

Question 10 Given the bespoke scope of a Fund Administrator’s license, do you agree
that authorised investment strategies could be included in the Fund Administrator’s
designation e.g. ‘[Independent] Hedge Fund Administrator’ or ‘Multi-asset Fund
Administrator’?

Question11: Do you agree with the proposed capital requirements, i.e. fixed capital and
professional indemnity insurance together with a pre-calculated business continuity
cost?
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3.3. PROVISION OF SERVIBKSA LICENSED FUND ADMINISTRATOR

3.3.1. POLICY CONSIRATIONS REGARDING THE PROVISION FUND
ADMINISTRATIOSERVICES

3.3.1.1. Without prejudice to the possibility to apply for the whole spectrum of Fund
Administration services (‘the Servic€s)’) when applying for the License, the
Proposed IFA Law also provides for the possibility for a bespoke scope of the
License with regard to the range of Services that can be offered, in order to allow

for the creation of a niche market of specialized Licensed Fund Administrators.

3.3.1.2. Asregards the Service of valuation, the Proposed IFA Law provides that where the
performance of the Service of valuation has been delegated to a Licensed Fund
Administrator, the latter shall be considered as an eligible external valuer, within
the meaning section 19 of the AIF Law; provided that the relevant asset class is
covered by the scope of the License and the said service is provided only to UCls
under its administration. The reason for laying down explicitly such eligibility is that,
if this Service is applied to be included in the Licence, regulatory scrutiny will also
encompass the asset classes to be covered by the Service in question®®; this way,
for all asset classes for which this Service can be offered, the Fund Administrator

can be reasonably be considered as eligible.

3.3.1.3. As regards the NAV calculation which is intrinsically linked with the Service of
valuation, the Proposed IFA Law lays down requirements, in order to ensure proper
calculation thereof, whereas in case of errors in NAV calculation, requirements for
corrective action together with relevant guidance are provided for. The reason for
placing the focus on ensuring an accurate NAV calculation is that NAV forms, in

most cases, the basis for transactions between investors and the UCI in question,

19 This is mainly an issue for AlFs as UCITS invest by definition primarily in listed securities and the relevant Fund
Administrators merely incorporate values from pricing data providers.
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3.3.1.4.

3.3.1.5.

whereas UCls of the Republic are also required for regulatory reporting purposes

to calculate and publish their NAV at least annually.

As to the Service of legal and fund management accounting inquiries, this can be
provided by the Licensed Fund Administrator only to a UCI under its administration
and only with regard to issues that relate to the framework applicable to the UCl in
guestion. Thus, the Licence for the said Service cannot be considered as a licence
for offering legal services at large. When offering the said Service to a UCI of the
Republic, the Licensed Fund Administrator must provide CySEC with a confirmation
upon the application for licensing or registration of such UCI that the provisions of
the UCI’'s documentation in respect of a.0. NAV calculation, subscriptions and issues
of units, redemptions and transfers (where applicable) are in accordance with
applicable Cypriot law. The said confirmation serves investor protection purposes,
since, unlike suspension of redemptions which regulated by law, other legal issues,
such as limitations of redemptions (e.g. gates, deferrals etc.) and their extent,
rejection of subscriptions, the conditions for compulsory redemptions, the
imposition of a charge on units of a UCl and the suspension of payment of

redemption proceeds are not addressed by regulatory provisions.

A very important Service provided under the Proposed IFA Law is also that of
maintenance of the UCI’s unit-holders register, since entitlement to units and the
exercise of rights associated therewith is granted to the unit-holders of record only.
Furthermore, the provider of the said Service also interacts with the distribution
network, which transmits (subscription/redemption) orders from investors, or
directly with investors and requires and verifies the lawfulness of certificates and
documents (certificates of divorce or inheritance, instruments of transfer or of
charge upon units or abolition of a charge) in order to effect entries or amendments
to the unit-holders’ register. Given the importance of the said Service, the provider
of which is commercially known as Registrar & Transfer agent, specific procedures
must be in place ensuring proper maintenance of the UCl’s register, including the
requirement for additional procedures in case of a charge on a UCl’s units, in

particular when this is not a UCI of the Republic.
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3.3.1.6. Having regard to paragraph directly above and given that in case of a subscription
or redemption the unit-holders’ register will have to be updated accordingly, it
becomes obvious that there is a close link between the issuance/redemption of
units and the maintenance of the UCI’s register. As a result, the relevant Services,
i.e. the maintenance of the unit-holders’ register and the Service of
issue/redemption of units, will have to be offered jointly and cannot be split
between different providers. In addition, a Licensed Fund Administrator when
licensed for the said Services, may also offer the ancillary service of bank account
opening and cash management, in order to e.g. instruct payments from the UCl to
investors in case of redemptions or dividend distributions, facilitate the opening of
bank accounts for a UCI, in particular when the UCI’s investor base is spread in
various jurisdictions and not all cash accounts can be opened with the depositary,
and to perform reconciliations between subscription/redemption monies and
corresponding units. In addition, since such a provider has access to investor orders
and with the aim of strengthening the liquidity risk monitoring process, the relevant
Licensed Fund Administrator will have to monitor redemption requests, in order to

be able to notify the Fund Manager in time.

3.3.2. ADDITIONAL SERVICES THAT CAN BE OFFERED BY A LICENSED FUNC
ADMINISTRATOR

3.3.2.1. UCIs of the Republic not investing in custodial assets or having a private equity
investment strategy and applying a lock-up period of 5 years may avail of the so-
called ‘Depositarylight’ regime, i.e. the possibility to appoint another entity as a
depositary, instead of a credit institution or a CIF. Such entity has to be, as per
applicable provisions??, an entity which carries out depositary functions as part of
its professional or business activities in respect of which such entity is subject to

mandatory professional registration recognised by law or to legal or regulatory

20 Section 23(5) of the AIFM Law, which also applies to AlFs subject to the AIF Law only (section 26(4) of the AIF
Law).
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provisions or rules of professional conduct and which can provide sufficient
financial and professional guarantees to enable it to perform effectively the
relevant depositary functions and meet the commitments inherent in those
functions. However, the said provisions do not designate any specific entities as
eligible ‘light Depositarie& Having regard to the aforesaid and given that Licensed
Fund Administrators will be subject to regulatory provisions, including
requirements on human and financial soundness and professional competence
which fulfill the said requirements, in CySEC’s view acting as ‘light depositariesmay
also be one of the justifiable cases where dual activity may be permitted under the
IFA Law. Thus, Licensed Fund Administrators can offer an additional service, as a

top up to the Services.

Question12: Do you agree with CySEC’s view that acting as a ‘light depositaryfor
the purposes of section 23(5) of the AIFM Law (which also applies to AlFs subject
to the provisions of the AIF Law only as per section 26(4) thereof) may be one the
justifiable cases of dual activity under the IFA Law, subject to the observance of
certain additional CySEC requirements aiming at ensuring the independence of
the functions?

Question B: Do you agree that where a Licensed Fund Administrator also
provides the Service of valuation, may be considered an eligible valuer for the
purposes of section 19 of the AIF Law, because such capacity, i.e. knowledge of
the asset class(es) in question has been assessed in the context of the licensing
process together with its financial and professional soundness?

Question X: Do you agree with the provisions regarding rectifications of errors
in the NAV calculation process? If not, which additional/alternative criteria should
be inserted?

Question B: Do you believe that for those Licensed Fund Administrators that are
authorised for the Service of legal and fund management accounting inquiries the
requirement on them to verify compliance of the UCI’s offering documentation
with applicable law would enhance investor protection?

Question16: Do you have any other comments?
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ANNEX +FUND ADMINISTRATION SERVICES

Table 1

Administration Services under the UCI
Law:

1. legal and UCITS
accounting services;

management

2. provision of information and service
of the UCITS unit-holders;

3. valuation of the UCITS portfolio and

pricing of their units, including
taxation issues;

4. regulatory compliance monitoring;
5. maintenance of unit-holder register;

6. distribution of profits of the UCITS;

7. unit  issue, redemption and
repurchase;
8. settlement of contractual

obligations, including the dispatch of
documents and certificates;

9. record keeping.

Table 2
Administration Services under the UCITS

1. legal and fund
accounting services;

management

2. customer inquiries;

3. valuation and pricing (including tax
returns);

4. regulatory compliance monitoring;

5. maintenance of unit-holder
register;

6. distribution of income;

7. unitissues and redemptions;

8. contract settlements (including

certificate dispatch);

10. record keeping.

Table 3

Administration Services under thAlRV
Law:

1. legal and fund management

accounting services;

2. customer inquiries;

Table 4
Administration Services under thaAlFNVD:

1. legal and fund
accounting services;

management

2. customer inquiries;
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valuation and pricing, including tax
returns;

regulatory compliance monitoring;

maintenance of unit-/shareholder
register;

distribution of income;
unit/shares issues and redemptions;

contract settlements,
certificate dispatch;

including

record keeping.

valuation and pricing (including tax
returns);

regulatory compliance monitoring;
maintenance of unit-holder register;
distribution of income;

unit issues and redemptions;

contract  settlements
certificate dispatch);

(including

record keeping.

Table 5

Administration Services under th#lini
ManagersLaw:

1.

legal and AIF
accounting services;

management

customer inquiries;

AIF portfolio valuation and pricing,
including tax returns;

regulatory compliance monitoring;
maintenance of unitholder register;
distribution of AIF income;

AIF units issues and redemptions;

contract settlements,
certificate dispatch;

including

record keeping

Table 6

Administration Services under the AlFaw

legal and fund
accounting services;

management

customer inquiries;

valuation and pricing, including tax
returns;

regulatory compliance monitoring;

maintenance of unit-/shareholder
register;

distribution of income;
unit/shares issues and redemptions;

contract settlements,
certificate dispatch;

including

record keeping.
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Table 7

Administration Servicesn any other case not falling under the cases referred to in
Tables 1- 6:

1. legal and fund management accounting services;

2. customer inquiries;

3. valuation and pricing, including tax returns;

4. regulatory compliance monitoring;

5. maintenance of unit-/shareholder register;

6. distribution of income;

7. unit/shares issues and redemptions;

8. contract settlements, including certificate dispatch;
9. record keeping;

10. Any other service considered as a Fund Administration Service under the
applicable rules of the case in question.
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